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EDITORIAL NOTES 


THE LATE PRIMARY election in this State has done nothing to commend 
the present exact form of the primary law to the warmest consideration of 
our voters. If properly carried out it is certainly in line with our demo- 
cratic institutions. In other words, it is ideally correct according to gen- 
eral American ideas. But it presses equally hard upon successful and 
non-successful candidates. Every candidate for a high office, and for 
some lower offices also, under the primary system, must begin in the 
early Spring to announce his candidacy, and then go about the State, or 
the county, and prove to the voters—if he can—that he is the one man 
who should be elected to the particular office for which he is hoping 'to 
be the official candidate. In the case of United States Senator or Gov- 
ernor, it means $50,000 or less to be expended, besides one’s time and the 
time of his friends. Then, when in May the candidacy is settled, almost 
six months lies ahead in which the successful candidate must again spend 
money and time and energy in proving anew why he should be elected over 
the candidate of the other party. This may all be ideal to a few, but we 
doubt it, and we submit it is not good American business or political com- 
mon sense. We take for granted the primary system is not to be given 
up, even if now somewhat unpopular, but it can be improved upon, and 
the legislators at Trenton next Winter ought to think up a way to better 
it. Shorter time between the primary and the Fall election is one thing 
to help matters somewhat. A great curtailment in allowable expenditures 
is another reform needed. Inability of members of one political party to 
vote at the primary tickets of another political party must, of course, be 
guarded by a stricter law than now. But are these all the amendments 
needed? In the matter of expenditures by candidates or their friends, 
we confess to a strong liking for the proposition of former Governor 
Stokes, which has met with no response from politicians on either side, 
so far as we are aware, and which is: “The enactment of a law prohibit- 
ing any expenditure by a candidate for the United States Senatorship or 
Governorship at a primary, except for newspaper advertising, circulariza- 
tion and absolute personal traveling expenses.” Only we should go farther 
and extend it to every candidate for any elective office in State, county or 

















162 THE NEW JERSEY LAW JOURNAL 


local municipality. Why should the voters be induced to vote for any per. 
son for public office by a great expenditure of money among “workers” 
and “influential helpers,” or even by means of elaborately staged public 
meetings? All intelligent citizens read the newspapers and form their 
own opinions, and when there are known large expenditures to bring about 
a nomination, not a few of such citizens revolt and will not vote at all, 
Another bad result of costly candidacies and six-months pre-election can. 
vasses is that many a fit man for a public office will not enter the pri- 
mary race. He finds both his pocketbook and peace of mind better off 
by staying out of it. 





The case of Mrs. Florence E. S. Knapp at Albany, N. Y., attracted 
much newspaper attention last month and previously and well it might, 
The fact that she was the first woman in that State to hold an exalted 
State office—that of Secretary of State—and was charged with and then 
convicted of the crime that the public generally denominate as “graft,” 
of course startled the good citizens of this country as something hardly 
to be expected. True, a woman Governor of Texas had been refused ap- 
proval because she had pardoned criminals without just cause, and had 
allowed her convicted husband, who had been her predecessor, to rule her 
job; but surely a cultivated teacher of an Eastern State could not stoop 
so low as to divert thousands of dollars of the State’s money, devoted by 
law to taking a census, to her own pocket through the medium of checks 
drawn to the order of relatives who performed no labor and the proceeds 
of which checks she obtained by her own endorsements. Public opinion 
seemed to incline toward excusing her for a while, but not so the Judge 
who tried her case, nor the jury which found her guilty. It was an ur- 
usual case. Now that it is over the verdict must meet with general ap- 
proval. The fact that the offender was a woman, if it had any bearing 
at all upon the size of the offense, made it all the greater. Men will do 
such things, sometimes, but, according to men’s ideas, woman ought 
never! At least so many feel who regard the gentler sex as placed here 
on the footstool of earth in order to show by her example what it is to 
live an honest, upright life, even in business and office-holding. 

4 

If, however, the Duke will case at Somerville in this State was cor- 
rectly solved, another woman went sadly astray, and that, also, was 
settled by the Court there last month. We say settled, for it hardly 
seems likely that it will be appealed. We do not pass upon the case, but 
it was the conviction in the mind of the Judge who heard the testimony 
and, it seems fair to add, of the newspaper reporters and citizens of the 
vicinity who attended the hearings, that the Southern young lady who en- 
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listed many alleged “relatives” of James B. Duke in a strenuous. effort to 
secure some important share of the large Duke estate had, or someone 
had, altered the page of a printed book and made fraudulent entries in 
church records and family Bibles. It certainly was a strange legal case 
all through, and not merely that some $2,000,000 was at stake, but be- 
cause some 106 persons (out of originally about 600 claimants) left their 
chances of success quite completely in the hands of one single lady, a 
“telephone girl” as she is described, who came repeatedly from Texas to 
New Jersey to see the battle through. Her pluck was great, but the 
executors of the estate were clearly performing their duty in contesting 
the claims against the estate in the face of previous investigations that 
made the claims appear to be spurious. 





And there are other women—from New Jersey, too—who have 
planned together to see what fun there might be, not in “graft” or for- 
geries, but in shoplifting, and who, contrary to their expectations, landed 
in jail. They were five, all married, from Phillipsburg, “said to be active 
there socially and politically.” They started for New York City, but in- 
cidentally stopped at Newark, where, at Bamberger’s, they began their 
shoplifting activities by taking $24 worth of merchandise, then went to 
Macy’s, in New York City, and took $65 worth of goods. The articles 
were secreted beneath their coats. Arrested they declared it was only a 
“lark,” to see how easily shoplifting could be done! Pleas were made for 
them by letters from home folks and local officials, but they were sen- 
tenced to five days each in the workhouse. Dreadful, of course, as it 
“was only a joke.” The New York “Herald-Tribune” said: “The five 
women were in tears when the sentences were imposed, and were crying 
when led away to begin their workhouse terms.” Perhaps the motto in 
these ladies’ homes were: “A crime is not a crime until you are found 
out.” There are others who think the same. 





We heartily join with the newspaper press of New York City and 
New Jersey in commending the good work performed by U. S. District 
Judge William Clark, of Princeton, in settling by private mediation in his 
office in Newark the suits of the five women employés of the United 
States Radium Corporation. It is questionable how many of them will 
live long, and the technicality urged by the employing company that their 
suits were outlawed, which, of course, was a serious point (that would 
probably have been appealed and reappealed until a final decision might 
be deferred for a year or two) led the Judge to simply act the part 
of a good Samaritan and use his personal influence to have the cases settled 
without delay. He succeeded. It was a case of arbitration by one arbitra- 
tor who volunteered his best offices, and surely he lost no dignity in the 
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successful effort. The litigation was not before him; it could not have 
been appealed to him. He acted as a plain, humane citizen, and in public 
approbation as well as in the hearty gratitude of the suffering women he 
will have his reward. 





Judge Clark has also received commendation from “Law Notes” in 
its May issue, and we quote therefrom: 


“In Talfree v. Wetzler, 22 F. (2d) 214, United States District Judge 
Clark of New Jersey wrote one of the most admirable discussions that has 
ever come to our attention on the subject of invention and patentable 
novelty. The previous decisions are adequately cited, but with no effort 
to make a digest or to reprint their salient parts. The discussion shows 
not only research but careful thought, and the discussion goes far toward 
clarifying the subject. This kind of decision is the more unusual because 
it was rendered in a patent case, involving a mass of chemical technicalities 
which the Judges very naturally shun. But the point which chiefly attracts 
attention is that at the end of this valuable opinion of sixteen pages the 
Judge spoke apologetically of its length. If Judge Clark could have ex- 
tended the opinion for sixteen pages more of equally illuminating discus- 
sion it would still have been too short.” 





We believe it to be reasonably certain that, as motor vehicle accidents 
mcrease, some changes must be made in our present practice by which 
all the Courts of law, up to the Supreme Court at least, are unburdened 
of the congestion of cases now growing to be appalling. Special separ- 
ate Courts would seem to be the only alternative, unless a system of com- 
pulsory arbitration can be devised, and how that could be framed to avoid 
unconstitutionality would probably puzzle our best attorneys. In the 
meantime one branch of the various contentions that grow out of the ac- 
cidents may be partially solved under the plan agreed upon by the Metro- 
politan Casualty Insurance Company of New York, particulars of which 
appear elsewhere. The innocent man receiving injuries in an accident 
usually, or often, must prove his right to damages before a casualty cor- 
poration will pay it. True, when paid it does not relieve him from suing 
another man for damages to his automobile, unless the latter is willing 
to pay, but it at least reduces the time and expense to himself and the 
taxpayers to have one lawsuit instead of two. Arbitration always suc- 
ceeds in public benefits. We doubt not that other casualty corporations 
will fall in line with the Metropolitan, and, as every arbitration aids the 
general cause of arbitral settlements, the time may come when our general 
Arbitration Act is put to more extended use. Public sentiment should 
support it more heartily than it has done heretofore. 





Politics takes the place of law in the minds of many lawyers, now 
that a Presidential election and a host of other offices are to be filled in 
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November, but it seems to have specially acted in a humorously-serious 
way in Washington, with committeemen, (chiefly lawyers) trying to bring 
discredit upon the candidates for President. Humorous, yes, and 
judicrous, and very petty. Senator Heflin, whom nobody takes seriously 
except the Ku Klux Klan, charges in a speech that Governor Smith spent 
a lot of money in his candidacy for President in New York State and 
North Carolina. Forthwith the committee goes to New York City and 
puts the Governor under oath, and finds it is not so. A man, called Hale, 
who runs a newspaper with 100 bona fide subscribers, if so many, and 
with no standing unless in Mexico, attacks Secretary Hoover, and so the 
Secretary must take the stand and swear, among other things, that he did 
not know in advance that President Coolidge intended to issue his “I-do- 
not-choose-to-run” statement, and whether some former Governor of 
Indiana, who supported Mr. Hoover’s candidacy in that State, did not 
make a large amount of money out of Russian concessions while in that 
country as a Lieutenant of the Hoover Russian famine relief, and whether 
a Senator had not telephoned Mr. Hoover that Senator Goff would not 
consent to having West Virginia’s delegates vote for Hoover as second 
choice in the Kansas City Convention. ,And then, of course, candidate 
Lowden and as many others as can be reached before the Kansas and 
Houston Conventions meet must be put upon .the rack. Not yet satisfied, 
the condidates before the New Jersey primaries for U. S. Senator and 
Governor are requested to show just what they expended in this State, to 
whom they gave the money, what use was made of it, when they and 
their friends had meetings, and.all that. At this writing it looks as if the 
investigations may go on all Summer. Why not? Two committees at 
Washington must do something to expend the allowance for investiga- 
tions, and it aids to fill up the columns of the newspapers with!“news.” 
The Senate did little last session to prove its value to the public, so why 
not have its special committees make a record? In the meantime expendi- 
tures in politics go on just the same. 





Vice-Chancellor Backes took occasion last month in a strike case to 
express himself as to improper pleadings in Chancery cases. We have not 
yet seen the opinion, or memorandum, whichever it was he filed, but, ac- 
cording to the Newark “Evening News” he stated that in the case before 
him (Knee v. Suitcase, Bag, etc., Union) the bill did not properly disclose 
who the complainant is, that the Union is not properly made a defendant, 
and that the prayer of the bill is utterly without support of allegation or 
proof, and this is quoted as from his opinion: 

“The answering affidavits simply revel in irrelevant argument, appeals 


to protect the workingmen and the Union and in denunciation of the op- 
posing affidavits as ‘absolutely untrue,’ ‘deliberate falsehoods;’ that af- 
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fiants ‘deliverately perjured themselves,’ and the like. The argument js 
offensive, the characterizations odious. They are out of place in decent 
and orderly procedure. This growing tendency toward indifferent plead- 
ing and not uncommon practice of indulging in extraneous scandal cannot 
longer be looked upon with complacency. Lawyers frequently have been 
cautioned in private, in Court and in opinions against this unwholesome 
practice and the responsibility must rest upon them for the penalty that 
follows this breach of the proprieties. The offending affidavits will be 
stricken from the files, with leave to substitute others consistent with good 
practice. No cost to either party.” 





SLIPPING AND TRIPPING CASES 


There is a distinct class of cases in the law Courts that can be styled 
the slipping and tripping cases. In the conflict between employers and 
employés, public opinion supports the theory that business gains should 
recompense the losses by casual accidents incident to employment, and 
the best remedy is the protection of both employers and employés by 
policies of insurance. The occupier of property, where the public travels, 
must use reasonable care to safeguard the public use; owners in partial 
control of property must keep the part they control reasonably safe for 
the use both of the tenants and their invitees. Every person must use 
reasonable care to avoid accidents and injuries, and safeguard others 
from damages arising from his own reasonable enjoyment of his own 
property. 

The Court of Errors and Appeals confirmed a judgment for plain- 
tiff in the case of Hahner v. Bender, 1o1 N. J. L. 102, 127 Atl. Rep. 202. 
Where the janitor of a building, as agent of the owner, neglected, for 
at least two weeks after notice, to repair a defective metal step-binder 
on a stairway, and the plaintiff was thereby injured while making a 
visit to her daughter, who was a tenant in the building, a proper jury 
issue was presented. 

The Court of Errors and Appeals likewise affirmed the case of 
O’Brien v. Staiger, 1o1 N. J. L. 526, 129 Atl. Rep. 485. In this case 
plaintiff was a tenant and the landlord failed to properly repair a leaky 
roof, by reason whereof the tenant slipped on a pool of water in the 
kitchen, was injured, and recovered damages. A motion to strike out 
the complaint was denied (129 Atl. Rep. 484) and the judgment in the 
case (126 Atl. Rep. 319) was affirmed. 

The landlord’s negligence was a question for the jury, where a ten- 
ant of the second floor fell down the cellar stairs by reason of the land- 
lord’s failure to make repairs, which he had promised to make. (Errors 
and Appeals Case of Farley v. Mikulsky, 1o1 N. J. L. 127, 127 Atl. Rep. 
662) 


In another Errors and Appeals case, McKeown v. King, 99 N. J. L- 
251, 122 Atl. Rep. 753, plaintiff’s suit was against both the tenant and the 
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owner, jointly or in the alternative, and judgment in the Supreme Court 
against both was affirmed as to the tenant and reversed as to the land- 
lord. The tenant and occupier, in complete possession and control, was 
primarily responsible for care of the property, and the landlord responsi- 
ble for defects that were structural, causing accidents; casting a duty 
nevertheless upon the owner to use ordinary care to maintain the side- 
walk in a reasonably safe condition, where a drain cover may have been 
defective for such a length of time as to be constructive notice of its 
unsafe condition. 

. Whether due and proper care was used must be determined from 
antecedent facts and not from the happening of an accident. That is, 
the lack of due care must be determined by the precedent facts and at- 
tendant circumstances, and not from what subsequently occurs. If a per- 
son does all that is reasonable under the facts as they exist and are known 
at the time of the injury, or at some antecedent time, he is not a wrong- 
doer; for no one is bound to anticipate and provide against unusual and 
unexpected accidents. 

The case of McKeown v. King, above cited, held the covering of the 
drain, constructed as a part of the sidewalk, was not a nuisance per se. 
But where there was evidence that the defendant owners leased the prop- 
erty to different tenants, who broke the sidewalk, the owners created a 
nuisance, and must respond in damages to a plaintiff whose foot caught in 
the broken stones, causing her to fall over and break her leg. The plain- 
tiff’s case did not rest upon any obligation of defendants to keep the side- 
walk in repair, but upon the creation of a nuisance, as appears in the case 
in the Court of Errors and Appeals, Davis v. Tallon et al., 91 N. J. L. 
618, 103 Atl. Rep. 236. A somewhat similar case was decided in the 
Court of Errors and Appeals in Braelow v. Klein, 100 N. J. L. 156, 125 
Atl. 103, in which the decision of Rupp v. Burgess, 70 N. J. L. 7, 56 Atl. 
166, was approved, holding that a property owner is not responsible for 
wear and tear of elements and public use rendering dangerous a sidewalk 
originally safe. But in Braelow v. Klein, in an action for injuries to 
pedestrian by maintaining a sidewalk several inches higher than the ad- 
joining walk, the owner was responsible on the ground that he maintained 
a nuisance. 

The landlord may become responsible for failure to repair a leader, 
whereby ice accumulates on the steps, upon which the wife of the tenant 
fell and sustained injuries. (De Mateo v. Perano, 80 N. J. L. 437, 78 
Atl. Rep. 162). Judgments for defendant, where plaintiff slipped on ice 
on the sidewalk, were affirmed by the Court of Errors and Appeals in the 
case of Lightcap v. L. V. R. R., 90 N. J. L. 620, 101 Atl. Rep. 187; and a 
later case of Cavanagh v. Hoboken L. & I. Co., 97 N. J. L. 163, 107 Atl. 
Rep. 414. The Supreme Court case of Cooper v. Reinhardt, reported in 
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gr N. J. L. 402, 103 Atl. Rep. 24, held the defendant responsible when 
plaintiff slipped on icy steps of an inn, from which the snow and ice had 
not been cleaned off within a reasonable time. 

In a recent Supreme Court decision of Kalb v. Fisher, 139 Atl. Rep, 
237, where the lower Court granted a non-suit in a case where plaintiff 
slipped on lettuce leaves, which defendant had permitted to fall, the non- 
suit was reversed on appeal. The defendant kept a vegetable store at the 
premises ; and where a defendant’s act could be connected with the cause 
of the accident a non-suit was held improper under the circumstances, 

Where no act of defendant is proved to have been a factor leading 
up to the injury, plaintiffs have been denied damages, in many tripping and 
slipping cases. In the interesting case of Garland v. Furst Store, 93 N. 
J. L. 127, 107 Atl. Rep. 38, the jury viewed a slippery floor upon which 
plaintiff fell, and rendered plaintiff a verdict from observation. The 
Court of Errors and Appeals, however, reversed the judgment as not sup- 
ported by the record under review, notwithstanding a view of the premises 
by the jury. The case holds that where liability is made to depend at all 
upon notice to the defendant, the plaintiff must establish the notice before 
the defendant is called upon to contest it; in other words it is not to be 
presumed ; the doctrine of res ipsa loquitor does not apply where the cir- 
cumstances proved speak merely of the happening of the accident, but do 
not show negligence on the part of the defendant. 

In the case of Taylor v. Roth & Co., 133 Atl. Rep. 386, the plaintiff 
slipped on something slippery on the floor of a butcher shop, and the 
Court held that it must appear that the condition that produced the fall 
had either been in fact brought to the previous notice of the defendant, 
or, failing in proof of said actual notice, that the condition had existed 
for such a space of time as would have afforded the defendant sufficient 
opportunity of proper inspection as to the safety of the place, and a 
judgment for defendant was affirmed. 

In the case of Stark v. G. A. & P. T. Co., 133 Atl. Rep. 172, where 
plaintiff tripped on a floor board in a store, the judgment for defendant 
in the lower Court was reversed because there was a question whether the 
condition should not have been noticed and repaired. 

In Maphet v. H, & M. R. Co. plaintiff stepped from a car and placed 
his foot on a fuse which rolled and caused him to fall, but his judgment 
was reversed because there was no proof how long the fuse had been on 
the floor or that defendant had dropped it. 

In Rom v. Huber, 93 N. J. L. 360, 108 Atl. Rep. 361, plaintiff slipped 
on a piece of soap on the floor of a bath room, and a judgment for de- 
fendant was affirmed in 94 N. J. L. 258, 109 Atl. Rep. 504; it being held, 
as in Maphet v. H. & M. R. Co. 98 N. J. L. 369, 119 Atl. Rep. 777, that 
negligence is never presumed, but must always be proved. 
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Where plaintiff tripped on a brass nosing on the stairs of a depart- 
ment store, there was no failure to make inspection proved, and on struc- 
tural defect proved. The Court and not the jury had the duty to decide 
the case, where the facts were not disputed, and different inferences could 
not reasonably be drawn from the same facts. Schnatterer v. Bamberger, 
81 N. J. L. 558, 79 Atl. Rep. 324. In a similar case of Walker v. Grand, 
137 Atl. Rep. 563, judgment for plaintiff was reversed, because it is com- 
mon knowledge that such metals become smooth when worn, but, under 
the case cited, it does not constitute negligence to permit their continued 
use. 

Repairing after the accident is not evidence of negligence, according 
to Rose v. Slough, 92 N. J. L. 233, 104 Atl. Rep. 194. 

Where plaintiff’s case is equally consistent with the absence as with 
the existence of negligence on the part of defendant, the plaintiff must 
fail. (Alvino v. P. S. R. 97 N. J. L. 526, 117 Atl. Rep. 709). 

Liability for injury cannot arise merely from the fact that a person 
owns property which is in a ruinous condition. However if, for profit 
or use, the owner actually or impliedly invites others to use the property 
or the appurtenances, some duty arises by the owner or occupier to make 
reasonable inspection of any part of the property as is actually in his 
charge or control, to remedy dangerous conditions, and to see that other 
dangerous conditions are not created, whereby invitees or the public may 
be injured. This care of the property must be reasonable inspection and 
repair, not against unusual and unexpected accidents, but against such 
accidents as might reasonably be anticipated, from either actual or con- 
structive notice of arising conditions. 

Newark, N. J., May, 1928. Etroy HEADLEY. 





GRAND JURIES, INDICTMENTS AND JURY TRIALS 


Under the heading of “The Relation of the Police and the Courts to 
the Crime Problem,” a large sub-committee of The National Crime Com- 
mission recently published a 37-page “Report,” from which we extract 
some few portions. 

In reference to the evils of the bonding system as usually practiced 
the Report suggests that this procedure should be followed: 

“Each bondsman shall be examined under oath and shall be required 
to make full disclosure of his financial condition and submit a description 
of his property and the amount of his obligations, and also who, if any 
one, has indemnified him and what, if any, collateral he has received and 
from whom. All statements made by him in such examination shall be 
deemed to be material allegations and if false statements are made he 
shall be guilty of perjury. The bond shall be conditioned that in case the 
defendant should not appear, the bond shall thereupon be declared for- 
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feited, which forfeiture shall become a final judgment against the de- 
fendant and his sureties, and execution issued for the amount thereof, 
unless within ten days the bondsman shall produce the defendant and 
satisfy the Court that the defendant’s absence was not with their con- 
nivance. Cash bail may be accepted in lieu of a surety bond.” 

In the matter of indictments it says: 

“Another bit of cumbersome and antiquated machinery that accounts 
for some of the existing inefficiency in dealing with criminals is the writ- 
ten accusation on which the man is tried. A man must be informed of 
the crime for which he is to be tried in order that he may prepare his de- 
fense. This written accusation is made either directly by the prosecuting 
attorney in which case it happens to be called an information, or by the 
grand jury on representation of the prosecuting attorney and is then called 
an indictment. It has become during the ages a formal and formidable 
thing. After listening to a sonorous reading of one of these documents, 
one comes to the conclusion that the primary intention is to overwhelm 
the criminal with an avalanche of words and reduce him to a condition 
of abject misery on the spot. Of course the idea is not this but to set 
forth the point at issue. Now a minute description of a crime, every 
important allegation of which has to be proved in order to secure convic- 
tion, means an opportunity for quibbing in Court and especially a chance 
for reversal on appeal. Quoting from the late Chancellor Hadley: ‘Dur- 
ing the course of ten years, as reported in this Survey by Judge Grimm, 
the Supreme Court of Missouri reversed and remanded for new trial some 
twenty-eight cases by reason of technical defects in indictments or in- 
formation. By these decisions a number of murderers, rapists, bribe 
givers and bribe takers have escaped punishment and many of the retrials 
failed to result in convictions. It can be fairly stated that not a single 
one of the errors complained of for which any of these twenty-eight cases 
were reversed substantially affected the merits of the cases or deprived 
the defendants of any rights which they should have enjoyed under a 
fair system of criminal procedure.’ 

“In other States reversals have been on such ridiculous grounds as 
the omission of the word ‘the’ or the improper spelling of the man’s name. 
Thus is brought about a plain miscarriage of justice through a slavish 
adherence to technicalities. It is necessary, first of all to simplify the 
wording of the indictment or information and, secondly, to insist, through 
legislation if necessary, that no new trials be granted unless some error 
has been made in the trial Court which was plainly prejudicial to the de- 
fendant’s rights or in some way prevented his having a fair trial. Massa- 
chusetts, it should be pointed out, has already provided a simple form of 
indictment, as did England a number of years ago. 
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“To what extent can the process of determining guilt or innocence 
be shortened without injury to the accused individual? There are now in 
many of the States at least five different judgments necessary before a 
man can be sentenced for felony. The police pass judgment .on a man 
when they arrest him; so does the Judge at the preliminary hearing; the 
prosecuting attorney decides whether he will nolle pros. the case; the 
grand jury determines whether or not to render a true bill, and finally 
there is the trial Court. If now he is found guilty he may be sentenced, 
but there is still the possibility of appeal and retrial. The question is, 
are all these tests necessary? ‘Some preliminary testing is, of course, 
necessary to save the time of the trial Court, an expensive form of testing, 
and it is likewise vitally necessary that a sufficient number of tests be 
applied to the end that no innocent man suffer punishment. 

“We have already pointed out how retrials can be in part avoided 
through simplifying the form of the indictment and the information and 
through insisting that no new trial be allowed where on examination no 
injustice to the accused had been found. This is the custom in England 
and Canada and might well become the universal practice in all our States. 

“There seems, too, to be now no particular reason for laying the 
case before the grand jury. Originating in a time when the common 
people had much to fear from the ruling governmental power over which 
they had little or no control, this practice of requiring the consent of a 
group of his fellowmen before a man can be put on trial for a crime 
seems unnecessary at present under our democratic form of government. 
In most instances the grand jury is but a rubber stamp for the prosecut- 
ing attorney. It must be remembered that ordinarily before the case can 
get to the grand jury the prosecuting attorney passes upon the evidence 
and determines whether or not to submit it to their consideration. Why 
should he not be directly, instead of indirectly, responsible for the accusa- 
tion on which the man is tried? The grand jury has already been virtually 
abolished in some twenty-four States and there seems to be no good reason 
why the remaining States should not take the same step. In Michigan, 
although the law provides for the grand jury, it is seldom called. Trials 
are customarily had on information by the prosecuting attorney. It is re- 
ported that only one grand jury has been drawn in Detroit in the last 
fifteen years. The office of the prosecuting attorney is subject to the con- 
trol of the voters, and in most of the twenty-four States a check on his 
power has been provided by a statute which makes it impossible to bring 
an information against an individual unless the person named has first 
been held for trial by a committing magistrate. Surely no one can argue, 
therefore, that there would be any undue weakening in the defensive safe- 
guards now thrown about the individual if cases were not submitted to 
the grand jury for hearing. The elimination of the grand jury in the 
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criminal process would mean less expense and, far more important, less 
delay in bringing offenders to trial. The grand jury is a piece of ma- 
2 chinery once serving the best interests of society but now outgrown and 
actually a detriment.” 

As to trial by jury the Report reads: 

|| “One way of cutting down cost and avoiding delay, that most fruitful 
cause of defeated justice, is through a reduction in the number of jury 
| | trials. In Maryland the accused has had the right for over a century to 
| a elect whether he shall be tried by a jury or by the Court alone. For the 
H | year 1925 the choice ‘by Court alone’ amounted, in Baltimore, to ninety- 
| three per cent. of all felony cases! Connecticut adopted this practice in 
1921 and it is reported that about seventy per cent. of the cases in the city 
of Hartford are now tried without the aid of the jury. It should be clearly 
understood that in neither of these States can the Court refuse a jury trial 
if the accused desires it. This seems to us to be a sufficient safeguard. 
The jury is by no means as essential for the protection of individual liberty 
as it once was. This, it seems to us, is one of the reasons why the ordinary 
citizen is not interested in serving on a jury. The jury no longer appears 
to him to be a vital part of the machinery of government which he must 
protect regardless of inconvenience to himself. There is, too, the belief 
that the Judge, by reason of his training and experience, is better qualified 
to estimate at their true worth the evidence presented and the arguments 
advanced. Even the accused individuals, as already indicated, prefer to 
leave the decision to the Judge. The great saving in cost and in time and 
the probable gain in the number of just decisions would certainly assist 
in restoring respect for the law. There seems to us, therefore, no good 
reason why all of the States should not allow the accused this choice of 
procedure, trial by jury or by Court alone.” 
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PLAN TO ARBITRATE AUTOMOBILE CASES’ 








The Metropolitan Casualty Insurance Company of New York City 
has proposed a plan of consenting to immediate arbitration of any claim 
for damages for personal injuries growing out of accidents covered by its 
i! policies up to the amount of $10,000. The preamble to the Company’s 
pledge to the American Bar is as follows: 
| “A vast accumulation of automobile accident litigation to-day congests 
our Courts, adding to the burden of taxpayers and retarding cruelly the 
; determination of the claims of deserving but necessitous litigants. There 
seems to be a popular impression that Casualty Insurance Companies are 
partly responsible for this condition, that they are litigiously inclined, and 
that they delay settlements for the purpose of accumulating interest on 
their reserves. Nothing could be further from the truth. Both the selfish 





















*See mention in our “Editorial Notes” of this issue. 
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and the unselfish interests of the Companies dictate a contrary course, for 
experience demonstrates that speedy adjustment of all meritorious claims 
produces an economic saving both to the Company and to the community. 
As an earnest of its absolute sincerity in this position, The Metropolitan 
Casualty Insurance Company, which has always favored the principle of 
arbitration but has labored with the obvious difficulty of applying it to 
third party cases, hereby makes the following pledge to the American 
Bar.” 

The “pledge” is the designation of The American Arbitration Asso- 
ciation’s standard rules and its National Panel of 3170 arbitrators covering 
every State and more than 1135 cities and towns for the determination of 
claims under the Company’s usual policy limits. 

The “Journal of the American Judicature Society” for April, in dis- 
cussing the topic, said: 

“Up until this time no step has been taken to bring the parties to 
traffic accidents to the right kind of procedure to serve their immediate 
needs. Ask the average man to give a reason for the ‘law’s delay’ and 
he will readily cite traffic cases as the worst offender. Yet he must know 
that claims based on torts are as amenable to arbitration as contractual 
claims. 

“The psychology of the insured under a casualty policy has come to 
be different than that of the same man with respect to a fire policy, for 
instance. With every sixth individual in the United States running a 
motor vehicle and every highway in the country giving almost daily evi- 
dence of the apparent inevitability of collision, to say nothing of the daily 
excellent press accounts of accidents, the insured has come to think of 
the likelihood of damage as part of his status as a motor vehicle operator, 
and avoidance of it but an element of luck. 

“Fire and other instances of disaster do not fall into the same realm 
of possibility. For one thing the occasion is not kept before him all the 
time. When one of those unexpected events hits him he thinks of his 
policies as an automatic coverage from which he is sure of a percentage 
recovery. Few days produce a neighbor who has had a fire or gone 
through a tornado, yet the matter of a collision is daily conversation 
whether in the club or the corner tobacco store. If claims on policies in 
general are cluttering the Court calendars the average man does not know 
of it, but, due to the articulate expression of his offended neighbor, he 
believes that nothing can be done on an automobile policy because the 
Companies do not pay any of them without a struggle and one must sue 
to get that. And because every one is suing, trial is bound to be postponed. 
Carrying an indemnity policy against accident, under this theory, becomes 
one of the penalties of owning a car instead of a protection in its opera- 
tion. 
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“Such a wide-spread impression of the breakdown of the legal sys. 
tem can be more inimical than the actual hardship suffered in the delay 
of the remedy. It engenders a feeling of distrust of the Courts and the 
law and a corresponding attitude of resistance to rightful claims when 
the one so denied is put in the position of defendant to any action. 

“For defendants such as Casualty Companies to come forward and 
pledge their willingness to accept speedy, accurate and inexpensive means 
for the settlement of disputes through arbitration should have a salutary 
effect in eradicating repugnance to the law’s course. By so doing the 
function of the Company is accepted as one of protection and relief 
rather than an expensive adjunct to the inalienable right of driving a car. 

“Undeniably, there will be difficulties in the way of the immediately 
successful enforcement of the Metropolitan’s program of arbitration. It 
takes two parties to effect an arbitration and there will be those claimants, 
aided and abetted by lawyers not interested in facilitating prompt justice, 
who will hope to obtain an increased recovery as a result of a long de- 
ferred jury trial. There will be those litigants—and certainly those law- 
yers—who will depend upon the chance sentiment and persuasion which 
can be obtained from yards of bandage and apparent infirmity before the 
eyes of twelve indifferent men. Such litigants will want to avoid the dis- 
passionate estimate of one or more arbitrators who know the value of a 
bent fender and have some recollection of the actual endurance of nervous 
shock. It is fair to say that if the obstacle represented in this class of 
court delayers can be met and overcome that a greater advance will be 
made in demonstrating the soundness of arbitration in most disputes than 
could be gained in dealing with almost any other class of litigants.” 





IMPORTANT REPORT TO THE NEW JERSEY STATE BAR 
ASSOCIATION 





The Committee on Law Reform of the New Jersey State Bar As- 
sociation, which met recently at Atlantic City (see for the meeting a 
brief report in our department of “Miscellany”), adopted what must be 
considered as an important report, and we publish it below. 


REPorRT OF COMMITTEE On Law REFORM 


“This Committee submitted at the mid-winter meeting a report mak- 
ing two recommendations. First, the appointment of six adequately-paid 
Supreme Court Commissioners to act under Section 17 of the 1912 Sup- 
plement to the Practice Act, that is to say, to take care of all practice 
motions and matters preliminary to trial, thus relieving the Supreme 
Court Justices and the Circuit Court Judges of this work, which is some- 
what of a burden to them and which, because of the pressure of their 
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other work, frequently does not receive adequate judicial attention.. Sec- 
and, recommending, for the purpose of relieving the congestion in the 
trial calendars in the larger counties, that the Practice Act be amended 
to provide that trials shall be by the Court without a jury, except where 
a jury is demanded by one of the parties within ten days after the join- 
ing of issue and a deposit made of $35. The Committee also, in its re- 
port, disapproved of increasing the District Court Jurisdiction to $1,000. 

“At the mid-winter meeting it was directed that this report be printed 
and sent to the members prior to the present meeting. So far as this 
Committee is aware, this has not been done. It, therefore, seems highly 
unlikely that any action will be taken at this time on the recommenda- 
tions made by this Committee at the mid-winter meeting. 

“It was the intention of this Committee to recommend in its report 
to this meeting the establishment of a Judicial Council in this State. The 
fate of the previous report of this Committee seems to indicate the de- 
sirability, if not the necessity, of such a body, and this Committee, there- 
fore, recommends the appointment of a Judicial Council, for the follow- 
ing reasons : 

“All attempts to adapt legal procedure in our State to the growing 
demands of intelligent public opinion, lay and professional, for more 
speedy, certain and business-like administration, are dependent upon indi- 
vidual effort, or the working of short-lived committees of this Associa- 
tion. In very rare instances persistent individual work may produce con- 
crete results, of great value, as illustrated in the Practice Act of 1912, the 
fruit of the untiring labor of Mr. Charles H. Hartshorne. Generally, 
however, the work of individuals and committees lacks the continuity 
and persistence necessary to enlist public support for measures advocated, 
and to induce necessary action by the Legislature. Our experience is not 
unique. In all the States the great body of the Bench and Bar are con- 
servative, and not disposed to consider favorably new procedure whl.ich, 
however beneficial, will make much of their professional learning obsolete. 
This inertia cannot be overcome by individual initiative. As was said by 
the Massachusetts Commission which considered and recommended the 
formation of a Judicial Council: 

“It is not a good business arrangement for the Commonwealth to 
leave the study of the judicial system and the formulation of sugges- 
tions for its development almost entirely to the casual interest and initia- 
tive of individuals. The interest of the people for whose benefit the 
Courts exist calls for some central clearing house of information and 
ideas which will focus attention upon the existing system and encourage 
suggestions for its improvement. . . . . Some central official body is 
needed for the continuous study of questions relating to the Court.’ 
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“There is a real demand for changes in the administration of justice 

in the interest of greater efficiency from time to time, as conditions change 
and new problems develop. This demand is being met in the more pro- 
gressive States by the institution of the Judicial Council. Already it is 
in use in Massachusetts, Ohio, Oregon, Washington, North Carolina, 
California, Connecticut, Kansas and Rhode Island. Some attempt was 
made by our Legislature in 1915, and again in 1925, to deal with this sub- 
ject (P. L. 1915, p. 147; repealed P. L. 1925, p. 326; P. L. 1925, p. 324), 
but in neither instance did the Committee function. It is necessary in 
creating such a body to charge some individual with the responsibility of 
organizing the Council and starting it to function. A bill introduced in 
the present Legislature to establish a Judicial Council (A. 229) passed the 
House and died in a Senate committee. 

“It is recommended that a Judicial Council be organized for the 
continuous study of the organization, rules and methods of procedure and 
practice of the judicial system of the State, the work accomplished and 
the results produced. It should, from time to time, submit for the con- 
sideration of the Justices and Judges of the various Courts such sugges- 
tions in regard to the rules of practice and procedure as it might deem 
advisable, and report annually to the Governor on or before December 
15th such matters as it may desire to bring to his attention, or to the atten- 
tion of the Legislature. The Legislature and its committees should have 
the right from time to time to request the aid and advice of the Council 
upon any subject of law or procedure which might be before the Legisla- 
ture for action. 

“In our opinion, the Council should consist of the Attorney-General, 
one of the Vice-Chancellors, to be designated by the Chancellor, one of 
the Justices of the Supreme Court, one of the Judges of the Circuit Court, 
one of the Judges of the Common Pleas, and a District Court Judge, all to 
be designated by the Chief Justice, and the President of the State Bar 
Association, the Chairman of the Judiciary Committee of the Senate 
and the Chairman of the Judiciary Committee of the House of Assembly, 
all of said members of the Council to remain such during the term of 
their respective offices ; also five members of the Bar, being counselors of 
at least ten years standing, to be appointed by the President of the State 
Bar Association, and to hold office for the term of five years, except that 
those first appointed should be designated to hold for one, two, three, 
four and five years respectively, so that thereafter the term of one of such 
counselors should terminate each year, and his successor should be ap- 
pointed by the President of the State Bar Association who might be then 
in office. The Attorney-General should be’ charged with the duty of call- 
ing the Council together within ninety days after the enactment of the 
statute creating the Council, and they should hold at least three stated 
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meetings each year, at times and at place or places to be designated by 
them. The members should serve without compensation, but should be 
allowed their necessary expenses while engaged in the work of the Council. 
They should be provided with a qualified attorney, who should act as 
secretary of the Council and who should be paid a salary adequate to 
secure expert service. They should also have such clerical assistance and 
such office facilities as might be necessary to the convenient transaction of 
their business. 

“In addition to the recommendation of the Judicial Council, this 
Committee has one other matter to take up in its report. Within the last 
week, at the request of the Executive Committee of this Association, this 
Committee has considered United States Senate bill 3151, by which it is 
proposed to abolish the Federal jurisdiction based upon diversity of 
citizenship. As this matter was only brought to the attention of this Com- 
mittee within the last week, this Committee is reporting without having 
had an opporunity to give the matter special study. 

“The bill to so limit the jurisdiction was introduced by Senator 
Norris, referred to the Judiciary Committee of the Senate and recommend- 
ed by that Committee. There seems to be little likelihood that the bill 
will become a law at the present session of Congress, but there is a danger 
that, before the Bar of the country can express its protest, this bill, or 
some similar bill, may be passed. We are informed that in the farming 
States west of the Mississippi there is great dissatisfaction with the Fed- 
eral Courts, and that from this section of the country such a bill will re- 
ceive strong support. This dissatisfaction with the Federal Courts does 
not, in the opinion of this committee, exist either in New Jersey, or else- 
where in the North Atlantic States. 

“The proposed change is important and radical. Senator Norris’ bill 
limits the civil jurisdiction at common law or in equity to suits brought 
by the United States, or by an officer thereof authorized by law to sue. 
' The fact that so many suits at law and in equity are taken to the Federal 
Courts is at least a strong indication that they serve a useful purpose. On 
the equity side, it often happens that a Federal equity receiver for a 
corporation precludes the misfortune of a Federal bankruptcy. As this 
Committee understands it, the jurisdiction in bankruptcy, admiralty and 
patent cases will not be impaired. 

“It may be that the amount involved to invoke the Federal jurisdic- 
tion in suits at common law or in equity should be increased above $3,000, 
and it may be that some method should be provided by which the Federal 
Courts might inquire as to the reality of the claim that the jurisdictional 
amount is involved, but Senate bill 3151 does not suggest any such rea- 
sonable modifications. It simply abolishes the jurisdiction based on diver- 


Pr seas ‘4 


ee PRS 5 eee 


PE Sn ile eee 


— 
all gt 




















—o 








f 
i 


178 THE NEW JERSEY LAW JOURNAL 


sity of citizenship, which, under the Federal Constitution (Article 3, Sec- 
tion 2), the Federal Courts were clearly expected to assume. 
“This committee therefore recommends that the Association go on 
record as opposed to the proposed change. 
“Respectfully submitted, 
CoMMITTEE ON LAW REFORM 
CuHarces L. Carrick 
Morcan Hanp 
Appison P. ROSENKRANS 
FREDERICK V. WATSON 
Runyon Couie, Chairman.” 





IN RE BOARD OF SOCIAL SERVICE OF DIOCESE OF NEWARE 





(State Board of Taxes and Assessment, May 8, 1928) 


Taxation—Improvements on Land Not Completed on Taxing Date—Allowance of 
Exemption 


In the matter of the application of Board of Social Service of the 
Diocese of Newark for the reduction of the tax assessment for the year 
1927 on property situate in the Township of Bernards, county of Somer- 
set and State of New Jersey. 

Messrs. Osborne, Cornish & Scheck for Petitioner. 

Mr. John McGuinness for Respondent. 


THE BOARD: The taxing district of Bernards, in the county of 
Somerset, made an assessment against the property of the petitioner as of 
October 1, 1926, namely,—land, $8,400; improvements, $10,500; per- 
sonal, $1,100; or a total of $20,000, and then allowed an exemption of 
$5,000, leaving a net assessment of $15,000. An appeal was lodged against 
this assessment with the Somerset County Board of Taxation, which was 
dismissed. 

The improvements involved in this levy consist of a building, known 
as Gould Cottage, which was in course of construction on the assessing 
date and which was not completed and ready for occupancy until August 
4th following. =‘ 

It is agreed that the petitioner is a “corporation organized exclusively 
for the moral and mental improvement of men, women and children,” 
and is entitled to such exemptions as are provided in the General Tax Act 
of 1918, Section 203, subdivision 4, as amended by Chapter 221 of the 
Laws of 1925. There are other buildings erected on this tract of land 
and devoted to the purposes of the appellant. There was no levy made on 
these last mentioned buildings. 

It is contended that, notwithstanding Gould Cottage was in course of 
erection and not actually used on the assessing date for the purpose of the 
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ELRAE CORPORATION, IN RE 


corporation claiming the exemption, it was intended to be so used and is, 
therefore, not subject to taxation. The Courts have taken a different view 
of like contentions. Young Men’s ‘Christian Association v. Orange, 128 
Atl. 580. 

It is further contended that Gould Cottage was not in such an ad- 
vanced state of completion on the assessing date as to warrant the amount 
of the assessment on the building, and that the personal property is exempt 
and, moreover, that insufficient exemption is allowed for the land whereon 
buildings are erected. Each building is no doubt entitled to such part of 
five acres as is necessary for the fair enjoyment thereof. 

The evidence produced at the hearing is not entirely clear on these 
points, but, as it is pieced together, it seems quite certain that the allow- 
ance of $5,000 already mentioned is ample to cover the condition existing 
when the levy was made. 

It therefore follows that the petition is dismissed and the action of the 
Somerset County Board of Taxation affirmed. 





IN RE ELRAE CORPORATION et als. 


(State Board of Taxes and Assessment, May 22, 1928) 
Taxation—Easements Over Lands—No Value to Same 


In the matter of the application of Elrae Corporation et als., for the 
cancellation of the tax assessment for the year 1927 on property situate 
in the City of Atlantic City, county of Atlantic and State of New Jersey. 

Mr. William M. Clevenger for Petitioner. 


THE BOARD: An alley 9 feet in width by 150 feet in depth, open- 
ing into Atlantic avenue between Michigan and Ohio avenues, in Atlantic 
City, was assessed as of October, 1, 1926, in the sum of $21,400. This 
assessment was levied upon the owners of the fee in the soil. 

There are three separate parcels of land within the lines of the alley 
and the title rests in different owners. These owners object to the assess- 
ment, and ask that it be cancelled, for the reason that several easements 
over the land prevent it from being otherwise used. 

We are dealing with private rights of way which are appendant or 
appurtenant to several adjoining properties in different ownerships. The 
owners of these dominant tenements have the right and exercise the right 
of ingress and egress over these servient tenements. There is no doubt 
that the owner of the fee, as well as those having the right of way over 
the soil, is subject to taxation. Easements are property within the mean- 
ing of the General Tax Act. 

“Such rights and interests, when separated in ownership from the 
fee, may be taxed to the owner thereof as distinguished from the owner 
of the fee in the soil.” Pipe Line Company v. Berry, 53 N. J. Law, 212. 
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In the above case the way was unattached to a dominant tenement. A 
private way, if appendant or appurtenant, should not be taxed independ- 
ently, but its value to the dominant tenement should be discovered and 
such value added to and reflected in the assessment imposed on such tene- 
ment. 

“Easements are taxable: if appurtenant, they are in general taxed 
with and as a part of the land to which they belong. Easements in gross 
must necessarily be valued and taxed separately from the land out of 
which they are granted.” Manufacturing Co. v. Gilford, 64 New Hamp- 
shire, 348. 

On account of the easements over the entire surface of the alley and 
the limitation of its use to the owners of the fee, it is extremely doubtful 
whether the alley has any value to such owners, and as the evidence sup- 
ports this view and no proof having been adduced to the contrary, we 
feel that the assessment must be set aside. 

All property within the jurisdiction of this State, with certain ex- 
ceptions, is subject to taxation at its true value. It appears that there is 
no value in this alley so far as the owners of the soil are concerned, and 
the result is we are obliged to cancel the assessment and reverse the ac- 
tion of the Atlantic County Board of Taxation. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 





In re West Jersey & Seashore R. R. Co.—Application for permis- 
sion to discontinue passenger train service on the Elmer and Quinton 
branches, in Salem county. The Board: “As no objection was made 
to the discontinuance of the passenger service, and as the small volume 
of passenger traffic does not appear sufficient to justify continuing the 
service, the Board will, and hereby does, approve the withdrawal of 
passenger service on trains Nos. 2101 and 2102 on the Elmer and Quin- 
ton branches, effective on and after April 29th, 1928.” Decided April 10, 
1928. Mr. Walter H. Bacon for R. R. Co. 


In re Borough of Sayreville et al—A joint application by the Bor- 
ough of Sayreville and the County of Middlesex, praying the Board to 
require the Public Service Railway Company, now Public Service Co- 
ordinated Transport, to comply with the terms of certain franchises 
granted by the Township of Sayreville, which Township subsequently 
became the Borough of Sayreville, relating to rates of fare charged and 
service furnished. On a review of the facts the Board said: 

“The contention of the petitioners concerning the franchise require- 
ments is not tenable under previous Court rulings. (Atlantic Coast Elec- 
tric Company v. Board of Public Utility Commissioners, 92 N. J. L. 168; 
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Collingswood Sewerage Company v. Collingswood, 92 N. J. L. 509). The 
rates of fare on this as on all other routes of the defendant Company are 
in accordance with those filed with the Board. According also to the 
general 5-cent fare-zone plan approved by the Board, it has been found 
necessary or advisable, in a number of cases, to adjust the zone limits to 
meet more fairly and accurately the traffic conditions, etc., existing along 
the routes. From the testimony submitted, however, it does not appear 
that there is any justification for changing the zone points on the route 
in question, as they appear to be located in accordance with the general 
trend of traffic to the advantage of the greatest number of patrons of 
the line. There is one possible exception to this, and that is the location 
of the zone point at South River, which the petitioner desires to have 
moved to Millers’ Corner. Under the existing conditions, where there is 
a community of interest between two comparatively nearby localities with 
a zone point in the center between the two a short ride for a 1oc fare, 
which appears to be used by a considerable number of persons, is created. 
It should be noted, however, that there is a bus service furnished between 
Perth Amboy, and New Brunswick, operating through this same territory 
on a $c fare, giving equal service during the day and in the rush hours a 
more frequent service than the trolley. No adjustment of this fare zone 
seems to be required. Concerning the curtailment of the service, it ap- 


pears from the evidence that notwithstanding any development of the 
territory which may have occurred in recent years, the patronage of the 
line is not sufficient to warrant a more frequent service than is now fur- 
nished. The petition is therefore dismissed.” Decision April 17, 1928. 
Mr. George L. Burton for the Borough of Sayreville. Mr. C. S. Straw 
for Public Service Railway Company. 


In re Borough of Runnemede.—Petition was filed in December, 1926, 
for an order requiring the Atlantic City Railroad Company to open a high- 
way crossing over the tracks of the railroad at Third avenue in Runne- 
mede. After various hearings the Borough and the Railroad Company 
have had under consideration the crossing at Third avenue; also an addi- 
tional grade crossing at Smith’s Lane and an overhead crossing at Broad- 
way in Runnemede. An agreement, dated March 15, 1928, covering these 
crossings was submitted to the Board for its approval. The Board: “Per- 
mission to establish a grade crossing at Third avenue, also a crossing 
above grade of the railroad at Broadway, will be approved. It appearing 
that a crossing at Smith’s Lane is not at this time required, this crossing 
will not be approved. The provision in the contract relative to the 
Borough assuming the total expense of the abolition of the grade cross- 
ings contemplated by the agreement in the event,of a separation of the 
grades is not approved. If at some time in the future the growth of 
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traffic or other changes in conditions make it necessary to separate the 
grades, this can be acted upon in accordance with the law existing at the 
time when the necessity arises.” Decision April 26, 1928. Mr. Charles 
W. Letzgus for the Petitioner. Mr. Floyd H. Bradley for the Railroad 


Company. 


In re Long Beach Water Co.—The application requests approval of: 
1. Execution and delivery of a mortgage on the petitioner’s property to 
Beach Haven National Bank & Trust Company as trustee ; said mortgage 
to be dated April 1, 1928. 2. Issuance under the mortgage of 6% Series 
A, gold bonds, dated April 1, 1928, due April 1, 1958, in the principal 
amount of $125,000, to be disposed of at not less than 85% of par. 3. 
Issuance of capital stock to represent the balance of the petitioner’s invest- 
ed capital not capitalized by bonds to be issued and stock now outstanding. 
4. A revised schedule of rates for both domestic and fire service effective 
May 1, 1928. The Board: “A certificate will issue approving: (a) Execu- 
tion and delivery of said mortgage. (b) Issuance of bonds thereunder in 
the amount of $115,000, to be sold at not less than 85% of par. (c) 
Issuance of common stock in the amount of $39,250, to be sold at not 
less than par.” As to the schedule of rates to which there was objection 
the Board allowed it as modified by the Board. Decision May 1, 1928. 
Mr. John A. Riggins for the Petitioner. Mr. J. Leonard Mason and Mr. 
G. H. Wilkinson, Objectors, in their own behalf. 


In re West Jersey & Seashore R. R. Co. et al—A joint petition of 
the above-named Company and the Borough of Longport for approval 
of an agreement of Nov. 26, 1927, providing in general for the dedica- 
tion by the Railroad Company of part of its right-of-way for ordinary 
street purposes, and providing, further, for the construction of a num- 
ber of grade crossings over the tracks. The details of the contract were 
substantially the same as those in the contract between the Railroad Com- 
pany and Margate City, considered by the Board in its decision of Octo- 
ber 24th, 1927, and pertinent facts relating to the application were sub- 
stantially like those considered in that decision. The Board: “In para- 
graph four of thé'contract under consideration the Borough agrees that 
it will not, except under certain conditions therein set forth, authorize 
the operation of any bus or other transportation facility on any street 
within the Borough paralleling Atlantic avenue. Paragraph six confirms 
the right of the Railroad Company to operate and maintain its railroad 
through the Borough. The contract is approved, except so much of the 
fourth paragraph as relates to the operation of utilities on highways 
paralleling Atlantic avenue, and except for the sixth paragraph, which 
are disapproved.” Decision May 8, 1926. Mr. Walter S. Keown for the 
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Township of Haddon. Mr. Sydney T. Smith and Mr. F. M. Travalina 
for resident Objectors. Mr. Edwin G. Scovel for Paul and Russell. 


In re Borough of Penns Grove——A petition for permission to es- 
tablish a grade crossing at State street across the right-of-way of the 
Carney Point Branch of the West Jersey & Seashore Railroad in the 
southwesterly section of the Borough. The Board: “As the use of State 
street from Main street to Maple avenue will relieve the existing high- 
way traffic conditions in Broad street, and as arrangements have been 
concluded to close two private crossings in the Borough, the Board finds 
and determines there is a public necessity for a crossing at State street 
and will, therefore, approve the extension of State street across the track 
of the Carney Point Branch in Penns Grove.” It also directed that upon 
the construction of the crossing and the operation of train movements 
thereover standard grade crossing signs shall be erected at both ap- 
proaches ; also 300 foot standard advance signs. Decision May 16, 1928. 
Mr. John M. Summerill for Borough of Penns Grove. Mr. Walter H. 
Bacon for West Jersey and Seashore Railroad Company. 


In re Benjamin Tolin.—Application for permission to construct a 
siding track at grade from a connection with the main track of the Medi- 
terranean Branch of the West Jersey & Seashore Railroad, from a point 
south of South Carolina avenue, extending in an easterly direction and 
crossing South Carolina avenue on curve into petitioner’s plant, located 
on the northeasterly corner of Mediterranean avenue and South Carolina 
avenue in the City of Atlantic City. The Board granted the application. 
Decision May 24, 1928. Mr. Joseph P. Perskie for Petitioner. Mr. Carl- 
ton Godfrey for Objectors. 


Inre N. Y., Susq. & West. R. R. Co. et al—Application by the Com- 
pany named and the New Jersey and New York R. R. Co. for the approval 
of the co-ordination and consolidation of facilities at the respective stations 
in Hackensack on both railroads. 

The New York, Susquehanna and Western Railroad Company main- 
tains two passenger stations in Hackensack, Main street and Prospect 
avenue, also freight station at State street; the New Jersey and New 
York Railroad Company, stations at Essex street, Central avenue, Ander- 
son street, Fairmount avenue and North Hackensack. Various changes 
were proposed as to agents, station facilities, etc., and the Board granted 
them to reduce existing large deficit, in the upkeep. Decision May 31, 
1928. Mr. W. T. Pierson for Railroad Companies. Mr. Edward O. 
West for Protestants. Mr. C. E. Denike for Bergen County Chamber 
of Commerce. 
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SOME INTERESTING OUT-OF-STATE DECISIONS 





DeaTH OF Farm HAND STRUCK By LIGHTNING 

The Industrial Commission of Colorado awarded compensation to 
Laura C. Oakley for the death of her son, Lyle Oakley. 

The deceased was a farm hand, and was sent by his employer to work 
for a day on a neighbor’s farm. While returning by the most feasible 
route, with a team of horses but without a wagon, crossing a high rocky 
hill near a wire fence, he and the horses were killed by lightning. He was 
so near the horses that one of them fell on him and he was so found. 

On appeal to the District Court the award was affirmed, and the in- 
surance carrier and employer prosecuted a writ of error to the Supreme 
Court of Colorado. Atna Life Insurance Co. v. Industrial Commission, 
254 Pacific Reporter, 995. The sole question presented for consideration, 
according to Associate Justice Denison, is whether the death was one 
arising out of his employment. He said in part: 

“A majority of the Court thinks that, since Oakley’s employment re- 
quired him to be in a position where the lightning struck him, there was a 
causal relation between employment and accident, so that the latter may 
be said to arise out of the former and therefore the judgment should be 
affirmed.” 

In the concurring opinion of Chief Justice Burke, we find the follow- 
ing: 

“If this lightning stroke was an accident, ‘arising out of’ the employ- 
ment, every accident due to lightning so arises if ‘in the course of’ the em- 
ployment, and evidence as to the cause of stroke is irrelevant. That con- 
clusion can only be escaped by holding that no accident by lightning shall 
be deemed to arise out of the employment, unless the injured employé, 
in the course of his employment, took to or had at the place of the acci- 
dent the thing which there caused the stroke. Such holding would, how- 
ever, involve a reversal of former decisions of this court. 

“An affirmance of this judgment establishes the rule that when one 
in the course of his employment is reasonably required to be at a particular 
place at a particular time, and there meets with an accident, although one 
which any other person then and there present would have met with irre- 
spective of his employment, that accident is one ‘arising out of’ the em- 
ployment of the person so injured. To that rule I think we are committed, 
and the remedy, if any, so to be applied, rests with the Legislature.” 


Crvit Courts AND ECCLESIASTICAL JURISDICTION 
What can a member of a church do if his membership is not desired? 
This was the question that J. M. Minton and others presented to the Court 
of Civil Appeals of Texas in the case of Minton et al. v. Leavell et al., 297 
South Western Reporter, p. 615. 
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There apparently was dissension in the First Baptist Church of 
Houston, and, according to the allegations of the complainants, the pas- 
tor, J. B. Leavell, conceived of a plan whereby the complainants would be 
excluded from the church. The scheme consisted of the appointment by 
the pastor of a committee of five members, who recommended to the con- 
gregation the passage of a resolution requiring the members to sign an 
instrument called the “Church Covenant,” and only those signing the 
covenant before January 1, 1927, should be members of the church. 

The resolution was adopted at a regular annual conference by a 
favorable vote of 141 to 61. Thereafter the dissatisfied members of the 
church requested that the resolution be reconsidered at the next regular 
conference and the pastor granted the request. The two factions there- 
upon busied themselves by canvassing the church members, with the result 
that more than 800 attended the regular conference on December 8, 1926, 
the largest conference within living memory. Mr. Minton there made the 
motion to rescind the resolution adopted at the previous conference, but 
the motion lost by a vote of 278 to 589. He and others then sought to 
enjoin the defendants from excluding the plaintiffs from the church. 

When the petition was presented the district judge granted a tem- 
porary restraining order, but on the subsequent hearing the injunction 
was refused, and the former order was dissolved because of lack of juris- 
diction of the subject-matter of the suit. Plaintiffs appealed, and a tem- 
porary restraining order was issued pending the appeal. The Court of 
Civil Appeals upheld the decision of the district judge. Chief Justice 
Pleasants wrote the opinion of the Court, in which he said: 

“It seems to be settled law in this land of religious liberty that the 
Civil Courts have no power or jurisdiction to determine the regularity or 
validity of the judgment of a church tribunal expelling a member from 
further communion and fellowship in the church. Membership in a 
church creates a different relationship from that which exists in other 
voluntary societies formed for business, social, literary, or charitable pur- 
poses. ; 

“Church relationship stands upon a different and higher plane, and 
the right of a church to decide for itself whom it may admit into fellow- 
ship or who shall be expelled or excluded from its fold cannot be ques- 
tioned by the courts, when no civil or property rights are involved.” 


Law Protects Mepicat SECRETS 





Leon Bichon conducted a mail order drug business, selling concoc- 
tions which he prepared according to formulas of his own improvising. 
One Glass, who had promised never to reveal Bichon’s secret, aided him 
in mixing the potions and learned of their contents. After Bichon died, 
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Glass and another, availing themselves of the knowledge acquired by the 
latter during his employment, began to sell the same medicines. 

The executor of Bichon’s estate brought an action to prevent Glass 
from utilizing the information obtained during his association with 
Bichon and had judgment in the lower court. Glass sued out a writ of 
error, and the case was taken to the Court of Civil Appeals of Texas, 
where Associate Justice Graves, giving the Court’s opinion, reported in 
Glass v. Kottwitz, 297 South Western Reporter, 573, affirming the judg- 
ment, said: 

“While these secret formulas may not have constituted ‘property,’ 
within the terms of article 12, par. 6, of our Constitution, still it was not 
indispensable that they be in writing, or protected by copyright, patent, or 
registered trade-mark, for their discoverer to have such a right in them 
as entitled him to maintain the secrecy of his invention, and prevent its 
disclosure or use by one obtaining a knowledge thereof through fraud or 


breach of contract with him.” 





MISCELLANY 





A LAWYER’S EXPERIENCE ON 
THE OLD SYSTEM PLEADING 





Editor New Jersey Law Journal. 


Sir: Preparing pleadings under 
the forms prescribed in our new 
Practice Act is a work of ease and 
pleasure, compared with what it 
used to be under the old system. 

Always having had much liti- 
gated practice in our Courts, the 
writer had his troubles under the 
old system, as did others. In fact, 
if one got his cause successfully to 
trial and through the appellate 
Courts, without a slip up on the 
pleadings, it was something of a 
victory in itself. 

Long before ourt’new Practice 
Act went into effect, I used to rave 
over the long-winded declarations 
we had to draw. On one occasion 
I determined to shorten up a couple 
of declarations, both being trolley 
cases, involving personal injuries to 
alighting passengers. As filed the 


declarations covered less than a 
page and a half, and contained the 


essential elements of the car stop- 
ping, passengers attempting to 
alight, and negligent starting up of 
car. In these days the pleadings 
would have been all right, but a de- 
murrer was promptly filed to each 
by the defendant Company. 


When the matter came up before 
the Supreme Court at Trenton, the 
members then sitting did not at all 
take kindly to the innovation. In 
vain did I contend that the neces- 
sary elements of negligence were 
set out, but the Court did not think 
there was sufficient there fully to 
apprise the defendant of the merits 
of the cases. I argued with the 
Court that I simply wanted to save 
the time and patience of consider- 
ing long-drawn out pleadings, and 
to this the kindly and beneficent 
Justice Swayze replied, “Well, Mr. 
K., your intentions are good, but 
your pleadings are not.” As a last 
resort, I made an appeal to chivalry, 
and thought the Court ought to give 
me the best construction and sus- 
tain the abbreviated declarations. 
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Chief Justice Gummere came back 
at me with a “Ha, if you know any- 
thing about pleading, the pleader 
gets the worst construction.” That 
was my finish, for the demurrers 
were sustained, with costs. After 
that I made up my mind it was 
cheaper and better to spend money 
for typewriting paper than Court 
costs. 

But a few years afterward I 
evened up matters. My case in- 
volved personal injuries to a boy 
who had come into contact with a 
broken-off wire of an electric plant 
operated by a municipality for it- 
self and for money-paying subscrib- 
ers. Having in mind the pitfalls 
besetting one trying to hold a 
municipality, and it being the first 
case of its kind in this State, I pre- 
pared the declaration with great 
care and particularity. In its fin- 


ished state it covered nearly eighteen 
pages, yet, to come within the legal 


tules, there was nothing that I saw 
could be safely let out. 


Both a notice to strike out for re- 
dundancy and a demurrer were 
filed, and the matter came on before 
the Supreme Court. It was heard 
in the branch Court, a former Gov- 
ernor, then a State Senator, appear- 
ing for the municipality. When 
the printed copies of my declara- 
tion were taken up by the Court the 
members gasped as they perceived 
the length of the same. My ad- 
versary simply said that the size of 
the declaration and its voluminous 
contents amply proved the merit of 
his objections. Called upon to re- 
ply, I asked my adversary to point 
out the superfluous matters in the 
declaration, as we would go through 
it by paragraphs, or counts. The 
Court seemed to think this was fair, 
and my adversary was compelled to 
assent. After we had gone through 
eight or nine counts, and I showed 
the reasons for each, counsel be- 
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gan to weaken. Justice ‘Parker 
called my attention to what I called 
counts, as not so at all, for I had 
not used the formal beginnings laid 
down by Chitty, but I told the Court 
that if I had followed Chitty the 
declaration would have been sev- 
eral pages longer. Then, seeing I 
had things pretty safe, I turned on 
the Court and told them of my ex- 
perience in the two former cases 
referred to, and this time I had 
made up my mind not to be caught 
by shortening up or leaving out any- 
thing. After a few months an 
opinion was filed dismissing both 
the motion to strike out and the de- 
murrer. And, I may add, after a 
couple of trials and an appeal, the 
plaintiff’s verdict was paid. 
J. A. K. 
Elizabeth, N. J., May 18, 1928. 





UNUSUAL WILL LEGACIES 


We have been requested to pub- 
lish herein the document said to 
have been found in the pocket of 
an old, ragged coat belonging to one 
of the insane patients of the Chi- 
cago almshouse, and which was re- 
cently given (but was a republica- 
tion) in the “Indiana Law Journal.” 
It is also said to have been placed, 
at the request of the Chicago Bar 
Association, on the records of Cook 
county, Illinois. 

“TI, Charles Lounsberry, being of 
sound and disposing mind and 
memory, do hereby make and pub- 
lish this last will and testament, in 
order, as justly as may be, to dis- 
tribute my interest in the world 
among succeeding men. 

“That part of my interests which 
is known in law and recognized in 
the sheep-bound volumes as my 
property, being inconsiderable and 
of none account, I make no disposi- 
tion of in this, my will. My right 
to live, being but a life estate, is 
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not at my disposal ; but, these things 
excepted, all else in the world I now 
proceed to devise and bequeath. 


“Item: I give to good fathers and 
mothers, in trust for their children, 
all good little words of praise and 
encouragement, and all quaint pet 
names and endearments; and I 
charge said parents to use them 
justly, but generously, as the deeds 
of their children shall require. 


“Item: I leave to children in- 
clusively, but only for the term of 
their childhood, all and every the 
flowers of the fields and the blos- 
soms of the woods, with the right 
to play among them freely accord- 
ing to the customs of children, 
warning them at the same time 
against thistles and thorns. And I 
devise to children the banks of the 
brooks and the golden sands be- 
neath the waters thereof, and the 
odors of the willows that dip there- 
in, and the white clouds that float 
high over the giant trees. And I 
leave the children the long, long 
days to be merry in, in a thousand 
ways, and the night and the train 
of the Milky Way to wonder at, but 
subject, nevertheless, to the rights 
hereinafter given to lovers. 

“Item: I devise to boys, jointly, 
all the useful idle fields and com- 
mons where ball may be played, all 
pleasant waters where one may 
swim, all snow-clad hills where one 
may coast, and all streams and 
ponds where one may fish, or where, 
when grim winter comes, one may 
skate, to hold the same for the 
period of their boyhood. And all 
meadows, with the clover-blossoms 
and butterflies thereof; the woods 
with their appurtenances ; the squir- 
rels and the birds and echoes and 
strange noises, and all distant 
places, which may be visited, to- 
gether with the adventures there 
found. And I give to said boys 
each his own place at the fireside 


at night, with all pictures that may 
be seen in the burning wood, to en- 
joy without let or hindrance or 
without any encumbrance or care. 

“Item: To lovers I devise their 
imaginary world, with whatever 
they may need, as the stars of the 
sky, the red roses by the wall, the 
bloom of the hawthorn, the sweet 
strains of music, and aught else 
they may desire to figure to each 
other the lastingness and beauty of 
their love. 

“Item: To young men jointly, I 
devise and bequeath all the boister- 
ous, inspiring sports of rivalry, and 
I give to them the disdain of weak- 
ness, and undaunted confidence in 
their own strength. Though they 
are rude, I leave to them the power 
to make lasting friendships, and of 
possessing companions, and to them 
exclusively, I give all merry songs 
and grave choruses to sing with 
lusty voices. 

“Item: And to those who are no 
longer children or youths or lov- 
ers, I leave memory; and bequeath 
to them the volumes of the poems 
of Burns and Shakespeare and of 
other poets, if there be others, to 
the end that they may live the old 
days over again, freely and fully 
without tithe or diminution. 

“Item: To our loved ones with 
snowy crowns, I bequeath the hap- 
piness of old age, the love and grati- 
tude of their children until they 
fall asleep. 

(Signed ) 
“CHARLES LOUNSBERRY.” 





N. J. STATE BAR ASSOCIATION 





The New Jersey State Bar As- 
sociation met in annual meeting at 
Atlantic City on June rst. In its 
first day’s session at the Marlbor- 
ough-Blenheim Hotel the report of 
the Committee on Law Reform, of 
which Mr. Runyon Colie, of New- 
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ark, was chairman, there was ad- 
vocated the creation of a Judicial 
Council to act in an advisory ca- 
pacity to the Governor and Legis- 
lature, Judges and Justices in the 
matter of rules, practice and pro- 
cedure of the judicial system. The 
proposed Council would consist of 
the Attorney-General, representa- 
tives of branches of the judiciary 
and five lay counselors, all to serve 
without pay. (See full report else- 
where). 

The following officers were elect- 
ed for the ensuing year: President, 
Attorney-General Edward Katzen- 
bach. Vice-Presidents, Ralph E. 
Lum of Newark, Harry R. Cou- 
lomb of Atlantic City and Senator 
Clarence E. Case of Somerville. 
Secretary, Leroy W. Loder, Bridge- 
ton. Treasurer, Lewis Starr, Cam- 
den. 

At the banquet in the evening at 
the Shelbourne Hotel, Hon. Roland 
S. Morris, former Ambassador to 
Japan and Professor of Inter- 
national Law at the University of 
Pennsylvania, made an address, 
holding that lawyers at the present 
day are meeting the challenge to re- 
fashion the legal machinery to cope 
with the growing civilization. Ad- 
dresses were also made by Edward 
S. Corwin, professor of jurispru- 
dence, Princeton University, and 
Paul Bonynge, a member of the 
New York Bar. Attorney-General 
Edward L. Katzenbach, of Trenton, 
was toastmaster. 





OFF FOR EUROPE 


Hon. Everitt Colby, of Liewellyn 
Park, in Essex county, who was 
State Senator from that county 
1906-’08, with his wife, sailed for 
Europe last month, and for the 
month of June had leased a house in 
London. 


Mr. Egbert J. Tamblyn, of New- 
ark, of the law firm of Lum, Tam- 
blyn & Colyer, and his wife, were 
to sail on June 15th for Europe, 
planning to visit England, France, 
Italy, Switzerland, Germany, Hol- 
land and Belgium. 





BOOK NOTICES 


IMPORTANT NEw JERSEY STATUTES, 
Etc. Edited by Heston N. Potts. 
Newark: Soney & Sage Co., 
1928. Pp. 360. 

Besides the statutes given in suc- 
cinct but clear abstracts, this work 
contains the Declaration of In- 
dependence, Constitution of the 
United States, Constitution of New 
Jersey and the complete New Jer- 
sey Practice Act of 1912. For a 
busy lawyer it will prove a time- 
saver, as some 45 of the leading 
subjects of laws in this State are 
digested, with references to the ex- 
act page of the statutes. For ex- 
ample, in alphabetical order, the 
subjects are: Abatement, Attach- 
ment, Bulk Sales, Certiorari, Chan- 
cery, Chattel Mortgage, and so on 
to Wills. Law students should find 
this book useful. 


APPELLATE PRACTICE AND PROCE- 
DURE IN THE SUPREME COURT OF 
THE Unitep States. By Rey- 
nolds Robertson. New York: 
Prentice-Hall, Inc., 1928. Pp. 
360. Price $6.00. 


This work includes some Forms, 
the revised Rules of the Supreme 
Court, and a great deal of useful 
matter in the text which all old and 
new practitioners in the U. S. Su- 
preme Court will find exceedingly 
useful. Questions on petitions, ap- 
peals, motions and all kinds of pro- 
cedure in that Court receive atten- 
tion. It ought to have a large sale. 
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The author is an Assistant Clerk 
of the U. S. Supreme Court and 
knows whereof he writes. Natural- 
ly the manual (which it is), begins 
at the point where an attorney has 
lost his case in the highest State 
Court or in a lower Federal Court 
and has determined upon seeking 
appellate review by the Supreme 
Court. It tells, in chronological 
order, all that must be done to have 
the proper appellate process allow- 
ed, and to get the case properly filed 
and heard in the Supreme Court. 
In like manner the book explains 
how to defend the suit when one 
is the attorney for the party which 
won the case in the State or lower 
Federal Court. Much of the ma- 
terial found within the pages of this 
work has never before been pub- 
lished. 


How To Prove Aa Prima FACcIE 
Case. By Samuel Deutsch, 
LL.B., and Simon Balicer, LL.B. 
New York: Prentice Hall, Inc., 
1928. Pp. 604. Price $10.00. 


A very unusual book and on an 
unusual theme. The authors show 
how to probate a will ; prove a cause 
of action upon an insurance policy; 
foreclose a mortgage; annul a mar- 
riage or obtain a decree of divorce; 
prove broker’s commission; revive 
a debt barred by the statute of 
limitations; enforce an attorney’s 
lien; recover damages for dis- 
crimination of race, creed or color; 
and other prima facie cases. In 
other words it points out how to 
prove your case and does it by ques- 
tions and answers for each kind of 
a case. The questions show how to 
frame words so that no objection 
can be made by opposing counsel. 
Each question is supported by foot- 
note citations of Federal Courts or 
by Appellate Courts of the various 
States. Each citation gives a sum- 
marization of opinions. These 


opinions and excerpts from Appel- 
late decisions are cited in three dif- 
ferent ways: (1) by the official 
report of the particular State; (2) 
by Lawyers Reports Annotated: 
(3) by Reporters’ System. 





OBITUARIES 





Hon. EuGENE STEVENSON 


Former Vice-Chancellor Eugene 
Stevenson died at his home, 580 
Park avenue, Paterson, on May 
22nd, after a seven weeks’ illness. 
He was born in Brooklyn, June 28, 
1849, being the son of Rev. Paul 
Eugene and Cornelia (Prime) 
Stevenson. He went to Paterson 
with his parents when he was seven- 
teen years of age, and was gradu- 
ated from New York University in 
1870 with the degree of A. B., and, 
later, was a graduate of the New 
York University Law School. In 
1920 that University gave him the 
degree of LL.D. He became a stu- 
dent in the law office of the late 
Socrates Tuttle of Paterson and 
was admitted as an attorney of New 
Jersey in 1874 and as a counselor 
three years later. He served as the 
Prosecutor of the Passaic County 
Common Pleas, being appointed by 
Governor Ludlow in 1881. He 
served but one term, however, not 
desiring to be re-appointed, due to 
his rapidly increasing law business. 
In 1901 Chancellor Magie named 
him as Vice-Chancellor, and twice 
when his term of office expired he 
was re-named to that post. The 
Democratic party, of which he was 
a member, frequently desired him 
to be willing to run for an elective 
office, but he always declined. 

The Vice-Chancellor was a mem- 
ber of the Church of the Redeemer 
in his city and one of the most con- 
stant attendants and loyal support- 
ers of all the work of that congre- 
gation. He was a member of and, 
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from 1910, Vice-President of the 
Council of New York University, a 
member of the Hamilton Club, the 
North Jersey and Arcola Country 
Clubs, the Lotus Club of New 
York, and St. John’s Salmon Club. 
In 1900 he was elected President of 
the New Jersey State Bar Associa- 
tion. He was largely instrumental 
in reorganizing the Passaic County 
Historical Society and was twice 
elected its President. Judge Clif- 
ford L. Newman said of him when 
hearing of his death: “He was a 
great lawyer and a great equity 
jurist.” Vice-Chancellor Lewis 
said of Stevenson’s twenty year ser- 
vice on the Equity Bench: “His 
opinions during that period cover a 
wide range of subjects. They 
abound with learning and illuminat- 
ing discussion of legal and equitable 
principles and cases. He was a 
man of wide information, a fine ra- 
conteur and a delightful companion. 
The “Paterson Press-Guardian” re- 
marked : 

“Like the well ordered house- 
holder and citizen he was, Mr. 
Stevenson arranged all the final af- 
fairs of life with the same wisdom 
he showed during his active days, 
expressing wishes that others must 
carry out for him in the coming 
few days. He was a Christian citi- 
zen, and the good he did for man- 
kind will never fully be known, or 
understood by the living. Mr. 
Stevenson was a kindly, courteous 
gentleman, always with the desire 
to help others when the opportuni- 
ties presented. He was interested 
in the religious life of Paterson, as 
he was in its history, and he had the 
affectionate regard of all citizens, 
rich and poor.” 

He was married June 11, 1804, at 
Washington, D. C., to Miss Helen 
Hornblower, the daughter of Wil- 
liam Henry and Matilda (Butler) 
Hornblower, formerly residents of 


Paterson. Mrs. Stevenson died at 
the Park avenue home several years 
ago. A brother, Edward Steven- 
son, of Luzerne, Switzerland, and a 
nephew, Paul Stevenson, of Pater- 
son, survive him. 


Mr. Bayarp STOCKTON 


Mr. Bayard Stockton, of “Mor- 
ven,” Princeton, died at his home 
on May 18th, having been in poor 
health for several months. He was 
born at Princeton June 22, 1853, 
being the son of Richard and Caro- » 
line Bayard (Dod) Stockton. His 
great-grandfather was Richard 
Stockton, signer of the Declaration 
of Independence. The family de- 
scent has been traced back to an 
ancient Stockton family of the town 
of Stockton, in Durhamshire, Eng- 
land. The father, Richard, was 
treasurer of the Delaware & Rari- 
tan Canal Company in his life time, 
dying in 1876, and a brother of 
Richard (uncle to Bayard) was the 
well-known John Potter Stockton, 
Attorney-General and, later, U. S. 
Senator of New Jersey, while an- 
other brother was the late Robert 
Field Stockton, once Comptroller 
of this State. 


Bayard Stockton was graduated 
from Princeton University in a 
noted class of 1872. He read law 
with Leroy H. Anderson of Prince- 
ton and was admitted to the New 
Jersey Bar at the February Term, 
1878, and as Counselor three years 
later. In 1888 Governor Green ap- 
pointed him Prosecutor of the 
Pleas for Mercer county and he 
served two terms, or until 1899. He 
was an Advisory Master in Chan- 
cery and in 1916 became the Equity 
Reporter of the Court of Chancery. 
For many years he served as Treas- 
urer of the Camden and Amboy 
Railroad. He was President of the 
Princeton Battle Monument Com- 
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mission and Secretary of the Wash- 
ington Headquarters Association at 
Rocky Hill. He was at one time 
President of the Nassau Club of 
Princeton, and he was a member of 
New Jersey Chapter S. A. R., the 
Colonial Wars of New Jersey and 
the New Jersey Historical Society. 
His law office was in the American 
Mechanic Bldg., Trenton. 

Mr. Stockton married (1st), May 
19, 1881, Charlotte Julia Shields, 
daughter of Charles W. and Char- 
lotte J. (Bain) Shields, of Prince- 
ton, and, after her death, (2nd) 
Helen Hamilton Shields, a_half- 
sister of his first wife. One son, 
Richard Stockton, 3rd, survives 
him; another son, Bayard, Jr., died 
in 1912, aged 29 years. 





JUDGE RELLSTAB TO RETIRE 


It is stated that Judge John Rell- 
stab, of the Federal Bench, has re- 
quested that he be retired Septem- 
ber 19, when he will reach the 
eligible requirement age of seventy 
years. It seems that his prospective 
retirement from active service ‘has 
been known for several months. It 
has not been known definitely, how- 
ever, whether he would elect to re- 
sign outright from the Bench or to 
request that he be placed on the re- 
tired list. 

Resignation of a Federal Judge 
at the age of seventy carries auto- 
matically a life annuity. Retire- 
ment is at the option of the Depart- 
ment of Justice, subject to the ap- 
proval of the President. The dis- 
tinction is that a Judge on the re- 
tired list may continue to function, 
though the amount of judicial 
duties he assumes is left to his own 
discretion. By retiring, instead of 


resigning, Judge Rellstab will be in 
a position to dispose of accumulated 
work which may be pending when 
he quits active service on the bench. 

The elevation of United States 
Attorney James W. McCarthy of 
Jersey City to the Bench upon the 
retirement of Judge Rellstab is said 
to be looked upon as assured. It 
was generally understood that the 
reason prompting Mr. McCarthy to 
accept the attorney’s post, which he 
had once declined, was the assur- 
ance that he would be advanced to 
the judgeship upon the retirement 
of Judge Rellstab. 

Judge Rellstab has long adorned 
the Bench in this State, and there 
will be general regret that he feels 
he must retire. 





CALIFORNIA’S JUDICIAL COUNCIL 


The California Judicial Council is 
giving the country a magnificent 
example of what such a body can 
do when its members are heartily 
concerned in improving judicial 
methods. It organized in December 
of 1926 and immediately began an 
extensive survey of the condition 
of trial and appellate calendars 
throughout the entire State. In 
January an emergency appropria- 
tion was made for the Council by 
the Legislature, and two or three 
months later a substantial appro- 
priation, $40,000, followed. 

In the State of Washington the 
Judicial Council, representative of 
all the Courts, just naturally as- 
sumed the initiative in formulating 
rules, a work that requires a great 
deal of time. The Supreme Court 
gives these rules authority by adop- 
tion. 





